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SYNOPSIS OF DECISION 

Long Island Lighting Company (LILCO) owns and operates the 
Shoreham Nuclear Power Station (SNPS) located at Shoreham, 
Long Island, New York. In conjunction with the construction . 
of SNPS, and pursuant to a series of pernits issued by the 
U.S. Army Corps of Enginee~s (Corgs), LILCO performed periodic 
maintenance dredging of Wading Riv,er Creek and the power 
plant's intake canal, and maintenance of the intake canal's 
two stone jetties between 1968 and 1985. The last Corps 
p2rmit for these activities expired in June, 1985. On March 20, 
1986, LILCO a7plied to the Corps for a permit to -perform the 
same dredging and jetty maintenance activities that had Seen 
czrried out since 1968. 

On April 16, 1986, LILCO submitted to the New York Department 
of State (New York or State) a consistency certification for 
ths proposed. dredging and jetty maintenance project for the 
Stste's review under section 307(c)(3)(A) of the Coastal Zone 
Management Act of 1972, as amended (CZYA), 16 U.S.C. 
§ 1456(c)(3)(A). On October 20, 1986, New York objected to 
LIICO's consistency certification for its proposed dredging 
2nd jetty maintenance project on the ground that LILCO had 
su?plied the State with insufficient information upon which a 
consistency determination could be made. Under CZMA section 
307(c)(3)(A) and 15 C.F.R. section 930.131 (19871, the State's 
consistency objection precludes Federal agencies from issuing 
any permit or license necessary for LILCO's proposed activity 
to proceed, unless the Secretary of Commerce finds that the 
objected-to activity may be Federally approved because it is 
consistent with the objectives of the CZMA (Ground I) or is 
othsrvise necessary in the interest of national security 
(Ground 11). If the requirements of either Ground I or 
Cr3ond I1 are met, the Secretary must sustain the appeal. 

On Nov'ember i9, 1986, in accordance with CZMA section 
307(c)(3)(X) and 15 C.F.R. Part 930, Subpart H (1987), LILCO 
filed with the Secrstary of Commerce a notice of appeal from 
Ysv York's objection to LILCO's consistency determination for 
tht proposed dredging and jetty maintenance project. The 
S?crstary, upon consideration of the information submitted by 
LISCO, the State, and Fedsral agencies, as well as other 
inforinztion in the administrative record of the appeal, made 
th5 following findings ?.:rsuant to 15 C.P.R. section 930.121 
( 1937) : 



I .  F a c t u a l  B a c k g r o u n d  -- 
Long I s l a n d  ~ i g h t i n g  Cornpanv (LI3CO)- owns.  a n d  o p e r a t e s  t h e  
Shore5ain N u c l e a r  P w e r  S t k c - 3 n  ( S l d ? S )  I a c a t e d  at Shoreham,  
Lonq i s l a n d ,  New York .  I n  c ~ n j u n c t i o n  wJth the c o n s t r 2 c t i o n  
of S!;?S, a n d  p u r s u a n t  t o  a  s a r i e s  o f  p e r m i t s  i s s u e d  by t h e  
U.S. A r m y  C g r 2 s  o f  Z r f g i n e e r s  ( C o r p s ) ,  L I L C O  p e r f o r m e d  
? e r i s d l c  m a i n t e n a n c e  d r e d g i n g  o f  Wading R i v e r  C r e e k  and t h e  
?ewer ? l a n t f s  i n t a k e  c a n a l ,  a n d  m a i n t e n a n c e  o f  t h e  i n t z k e  
c a z a l ' s  two  s t ~ n e  j e t t i e s  b e t w e e n  1 9 6 8  a n d  1 9 3 5 .  The l a s t  
C o r > s  ? s r n i t  f 3 r  t h e s e  a c t i v i t i e s  e x p i r e d  i n  J u n e ,  1 9 8 5 .  O n  
! la rch  2 0 ,  1 9 5 6 ,  L I L C O  a = p l l z d  t o  t h e  C o r p s  f o r  a  ? e r s i t l  t o  
? e r f - . r n  t h e  s a z e  d r e d g i n g  and j e t t y  m a i n t e n a n c e  a c t i v i t i e s  t h e t  
h a 5 5 ~ e . n  c a r r i e d  o u t  s i n c e  1 9 6 8 .  

L I L C ~  22scr iS3s t h e  p r o p o s e d  groject f o r  w h i c h  i t  now s n e k s  t h s  
C o r ? s  p e m i  t as f o l l o w s :  

T h e  2 r o p c s e d  m a i n t e n a n c e !  work i s  t o  be p e r f a r m e d  a t  
Shoreham,  Long I s l a n d ,  i n  t h e  w a t e r s  o f  Long I s l a n d  
S m n d .  T h e  sand t o  Se t z k e n  from b o t h  t h e  Wading 
3 i v e r  C r e 3 k  a r e a  a n d  t h s  I n t a k e  C a n a l  r e s u l t s  f r o n  
l i t t o r a l  t r a n s p o r t  a f t l r  s t o r i n  a c t i v i t y .  T h e  a r e a s  i n  
c5e v i c i n i t y  o f  t h e  ? r a j ? c t  s u f f e r  an a v e r a g e  o f  o n e  t o  
r.42 F s e t  of e r o s i o n  g e r  y e a r ;  morz  d u r i n g  y e a r s  w i t h  
s s v e r e  storm a c t i v i t y .  

?.s ?art s f  t h e  a 3 p l i c z t i o n  p r o c e s s ,  LILCO p e r f o r m e d  a  
p w - .  . , ~ l n  s i z e  a n a l y s i s  of t h e  n a t s r i a l  t o  be  d r e d s e d ,  i n  
- r l  ,,,sr t3 z s s u r e  t h a t  t h i s  m a t e r i a l ,  u s e d  f o r  b e a c h  r e p l s n -  
is3i i ient  w o u l j  be c o n 3 a k i b l e  w i t h  t h s  s x i s t i n q  b e a c h ,  a n d  
n 3 t  .dash 3 ~ 2 ~ .  R e s u l t s  w e r e  f a v o r a k l e .  

T?.s p a r t  of t h e  d r s 6 q i n q  p r o j a c t  p e r c o r n e d  i n  :fadin3 
?. i T I O  r C r e e k  I s  t o  i n v o l v e  a minixurn o f  4 , 5 0 0  c u b i c  y a r d s  - ,I - i n a t s r i a l  and p o s s i b l y  a s  n u c h  a s  two or  t n r e s  t i m e s  
t 5 a t  a n o u x t .  T h i s  ? a r t  o f  t h e  p r o j e c t  is  t o  be a c c o m n l i s h e e  
zlth a j u l l d o z e r  o r  a  f r ~ n t l o a d e r  a n d  ? ? r e a d  o n  t h e  b e a c h  

G <it5 a  , r o n t l o a d e r .  The s e d i n e n t  w i t h i n  t h e  I n t a k e  C a n a l  
is t3 5s removed w i t h  2 i t h e r  a  h y d r a u l i c  o r  c l s m s h e l l  
2 , - - -ge .-l,4 a n d  p l a c e d  o n  t h e  b e a c h  t o  t h e  e a s t  o f  Wadinq R i v s r  
Crszk.  I t  i s  e s t i m a t e d  t h a t  t h i s  p a r t  of t5e d r a d q i n g  p r o j e c t  

7 t . r  -..- a C2r?s p e r m i t  i s  rec : l r ed  by S 1 0  of t h a  2 l v s r  a n d  
Zar33r Act  of 1 8 9 9 ,  3 3  --?.S.r.  5 4 0 3 ;  5 4 0 4  o f  t h e  C l e a n  
Waztr 9ct, 33 U . S . C .  5 1344; and 5 1 0 3  of t h e  M a r i n e  
T r 3 t e ? c t i o n ,  R e s e a r c h ,  a26 S a n c t u a r i e s  A c t ,  3 3  U.S.C. 5 1 4 1 3 .  



Ground I 

( a )  L I L C O ' s  proposed p r o j e c t  promotes ( 1) development and 
p r o t s c t i o n  of c o a s t a l  r e s a u r c e s  and ( 2 )  c o a s t a l  access  f o r  
r e c r e a t i o n a l  purposes ,  and the reby  f u r t h e r s  one o r  inore of 
t he  competing n a t i o n a l  o b j e c t i v e s  o r  purposes  contained i n  
s s c t i o n s  3 0 2  o r  3 0 3  of t h e  CZMA. (P?.  10-12 )  

( 5 )  The p r o ~ o s e d  p r o j e c t  w i l l  no t  cause  adverse  e f f e c t s  on 
t h e  resources  of t h e  c o a s t a l  zone s u b s t a n t i a l  enough t o  
outweigh i t s  c o n t r i b u t i o n  t o  t h e  n a t i o n a l  i n t e r e s t .  . ( P p .  1 2 - 1 4  

( c )  The progosed ? r ; j ec t  w i l l  not  v i o l a t e  t 3 e  Clean A i r  -\ct o r  
t hs  Clean Water Act. (P? .  14-15] 

( d )  There i s  no r ea sonab le  a l t e r n a t i v e  a v a i l a b l e  t o  L I L C 3  
t h a t  would p e r n i t  t h 2  proposed p r o j e c t  t o  be c a r r i e d  ou t  i n  a  
nanner c o n s i s t e n t  w i t h  t h e  New York C o a s t a l  Yanagemsnt Pragram. 
( 2 ~ .  15-18) 

Because the  S e c r e t a r y  has found t h a t  L I L C O  has  s a t i s f i e d  the  
f i r s t  of t h e  two a l t e r n a t i v e  grounds se t  f o r t h  i n ' t h e  CZMA 
f o r  al lowing t h e  o b j e c t e d - t o  a c t i v i t y  t o  proceed notwiths tanding 
an oS jec t ion  by t h e  S t a t e ,  i t  is no t  neces sa ry  t o  address  
Ground 11. ( ? .  118) 

Conclusion 

The Sec re t a ry  has found t h a t  L I L C O ' s  proposed dredging and j e t t y  
aa in tznance  p r 3 j e c t  may be 9errni t ted by Federa l  acenc ies .  
( ? .  1 9 )  



i n v o l v e s  2 , 5 0 0  c u b i c  y a r d s  o f  s a n d ,  a l t h o u g h - t h i s  amount i s  
a l s o  d e p e n d e n t  o n  a n n u a l  wave energy i n  t h e  Shoreham a r e a .  

. 5 . p p e l l a n t 1 s  O p e n i n g  a r i e f  a t  11-12 ( c i t a t i o n s  o m i t t e d ) .  

On -1-pri l  1 6 ,  1 9 8 6 ,  LILCO s u b i n i t t e d  t o  t h e  Wew York Depar tment  
o f  S t a t e  ( S t a t e  o r  N & W  Y o r k )  a  c o n s i s t a n c y  c e r t i f i c a t i o n  f o r  
t h a  p r ~ ? o s e d  a c t i v i t y  f o r  t h e  S t a t e ' s  r e v i e w  u n d e r  s e ; t i o n  3 0 7 ( c )  
( 3 ) ( ~ )  of t h e  C o a s t a l  Zone ~ a n a g e r n e n t  A c t  o f  1 9 7 2 ,  2s a n e n d e d  
(CZYX), 1 5  U.S.C. S 1 4 5 6 ( c ) ( 3 ) ( A ) .  The  c e r t i f i c a t i o n  s t a t e s  
t h a t  " [ t l h e  p r o p o s e d  a c t i v i t y  c o m p l i e s  w i t h  N e w  York S t a t e ' s  
a p p r o v e d  C o z s t a l  ? l a n a g e n e n t  P rogram [CMPI , o r  w i t h  t k e  a g p l i -  
c a b l a  a p p r o v e d  l o c a l  w a t e r f r o n t  r e v i t a l i z a t i o n  p r o g r a m ,  a-nd 
w i l l  S e  c o n d u c t a d  i n  a  manner  c o n s i s t a n t  w i t h  s u c h  p rogram."  
- \ ? ? e l l a n t ' s  Ope , l ing  B r i 2 f  a t  E x h i b i t  3. 

The S t z t e  r e c e i v e d  L 1 5 C 0 1 s  c e r t i f i c a t i o n  o n  A g r i l  2 1 ,  1 9 8 6 ,  a n d  
b e g a n  i t s  c o n s i s t e n c y  r e v i e w .  On s e v e r a l  o c c a s i o n s . t h a r e a f t s r ,  
t b z  S t a t e  r e q u e s t e d  f r o m  LILCO a d d i t i o n a l  i n f o r m a t i o n  which  
i t  c o n s i d e r e d  n e c e s s a r y  £OF c o m p l e t i o n  o f  i t s .  c o n s i s t e n c y  
r e v i e w .  b p p e l ? a n t t s  O ~ e n i n g  S r i e f  a t  3:  L e t t ? r  f r o m  Thomas F .  
R a r t ,  C o a s t a l  R e s o u r c e s  S p e c i a l i s t ,  N e w  York D e p a r t n e n t  of  
S t a t e ,  t o  F l a u r i c o  P .  F i t z g e r a l d  LILCO, Rug.  7 ,  1 9 8 6 ,  i n  
A s p e l l a n t ' s  O l e n i n g  B r i s E  a t  ~ x h i b i t  C; L e t t s r  f r o m  R o b e r t  C .  
S a t s o n ,  A s s s c i a t e  C o u n s e l ,  Mew York D e p a r t m e n t  o f  S t a t e  t o ,  
Debra  V i n t h r o p  P o l l a c k ,  S e n i o r  A t t o r n e y ,  LILCO, S e p t .  3 ,  
1 9 8 6 ,  i n  A p p e l l a n t ' s  O p a n i n g  S r i e f  a t  ~ x h i b i t  E .  

T .  . ??so  i n f o r n a t i o n  r e q u e s t ;  p e r t a i n e d  t o :  ( 1 )  t h r  l i c e n s i n g  o f  
54'5 by t h e  Y u c l e a r  S e g u l a t o r y  Cominiss ion ( N R C )  ; ( 2 )  d e t a i l e d  
d e s c r i p t i o n s  of  t h e  p r o p o s e d  d r e d g i n g  a n d  j e t t y m a i n t e n a n c e  
p r o j e c t ,  a n d  SNPS: ( 3 )  a s s e s s a e n t s  o f  t h e  e f f e c t s  on t h e  
c s a s t s l  z o n e  r s s u l t i n g  f r o m  t h e  p r o p o s e d  d r e d g i n g  a n d  rnainte-  
a a n c e  i r o j r c t ,  a n d  SNPS: ( 4 )  a  s e t  o f  f i n d i n g s  s t a t i n g  t h a t  
;ha s r o p o s ~ d  d r e d g i n g  a n d  j e t t y  m a i n t e n a n c e  p r o j e c t ,  SXPS, and  
t h e i r  i m p a c t s  r re  c o n s i s t e n t  w i t h  t h e  S t a t e ' s  CMP; ( 5 )  t h e  
need f o r  ? o w e r . f r o m  SNPS; ( 6 )  p u b l i c  s a f e t y  r e p o r t s  f o r  SN?S; 
( 7 )  e n v i r o n n e n t a l  i n p a c t  s t a t e m e n t s  a n d  p l a n s  f o r  S>lPS; ( 3 )  
- 4 z t r r  q u a l i t y  f i n d i n q s  f o r  SNPS; a n d  ( 9 )  t h e  c o n s t r 7 ~ c t i o n  
n e r a i t  f o r  SNPS. T h s  S t a t e  j u s t i f i e d  i t s  r e q u e s t  f u r  i n f o r -  
nccion a b o u t  SN?S by a r g u i n g  t h a t ,  p u r s u a n t  t o  t h e  C Z l A ' s  
i - ? ? e a + n t i n g  r e g u l a t i o n s ,  t h e  p l a n t  is  a n  " a s s o c i a t e d  f a c i l i t y  
I - r  t'l,e p r o p o s e d  j e t t y  m a i n t e n a n c e  a n d  d r e d g i n g  p r o j e c t ,  a n d  
--=,-=- -'...-. I s r a ,  s u b j e c t  t a  r s v i e w  f a r  c o n s i s t e n c y  w i t h  t h e  s t a t e ' s  
. L e t t e r  .from R o b e r t  3 .  Jz:son, A s s o c i a t a  C o u n s e l ,  N e w  .. . , ,- v '/ -,... 3 e ? a r t m e n t  of S t a t e ,  t o  Debra  u i n t f i r o o  P o l l a c k ,  ~ e n i g r  
.:zt?r?ey., LILC) ,  S e ? t .  3 ,  1 9 8 6 ,  i n  ~ p p e l l + n t ' s  3 p e n i n g  3 r i e f  
zt Z x ? , i b i t  E .  

LiS33 ? r o v i d e d  i n f o r m a t i o n  (1) a s s e s s i n q  t h e  e f f e c t s  on t h e  c o a s t a l  
z 3 n e  3f t h a  ?reposed d r e d q i n g  a n d  j e t t y  m a i n t e n a n c e  9 r o j e c t  



a n d  ( 1 )  s t a t i n g  t h a t  t h e  p rc lposed  d r e d p i n g  a n d  j e t t f  m a i n t e n a n c e  
sctivities are  c 3 n s i s t e n t  w i t h  New Y o r k ' s  CYP.  L I L C O  d e c l i n e d  
t o  p r o v i d e  a n y  i n f o r m a t i o n  a b o u t  SNPS _(exc'.?t. f o r  t h e  r ? a t e s  
o f  i ts  a 2 p l i c a t i o n  t o  a n d  l i c e n s e  i s s u a n c e  tram the .NRC)  
L% , e c a u s e  i t  disagrs5ed w i t h  t h e  S t a t e ' s  c o n c l u s i o n  t h a t  SNPS i s  
a n  a s s o c i a t e d  f a c i l i t y ,  a n d  t h e r e f o r ? ,  c ~ n s i d e r e d  t h e  S t a t e ' s  
r t < u e s t  f o r  i n f o r m a t T o n  r e g a r d i n g  SNPS 5 e y o n d  t h e  p e r n i s i i b l e  
s c ~ p e  of  a  c o n s i s t e n c y  r e v i e w .  L e t t e r  f ran .Debra W i n t h r o p  
? ~ i 1 2 c k  S e n i 3 r  ) . t t 3 m e y ,  LILCO, t o  ~ h G m a s  T .  X a r t ,  C o a s t a l  
7 h s s o x r c e s  S ? e r i a ? i s t ,  New Y ~ r k  D e p a r t n e n t  o f  S t a t e ,  Auq. 2 1 ,  
1936 i n  ? a p e l l z n t l s  O p e n i n 3  B r i e f  a t  S x h i S i t  D. 

3n O c t o b e r  2 3 ,  1936, N e w  York o b j e c t e d  t o  LILCO1s c o n s i s t z n c y  . P .  z e r t ~ r r c a t i o n  f 3 t  i t s  p r o p o s z d  2 r o j e c t  o n  t h e  q r o u n d  t h a t  
L I i i 3  had s u p ? l i ? d  t s e  S t a t e  w i t h  i n s u f f i c i e n t  i n f o r n a t i o n  
i i l o n  w h i c h  a  i o ? ; i s t a n c y  d e t e r m i n a t i o n  c o u l d  b e  made. I n  
s u p p o r t  o f  it; a b j e c t i o n ,  4eu  York r e i t e r a t s d  i t i  c o n t e n t i o n  
L , ; , a t  'I. i n f o r m a t i z n  on SNPS, a s  a f a c i l i t y  a s s o c i a t e d  w i t h  t h e  
propcsebd d r e C ~ i n g  and j e t t y  r n a i n t s n a n c e  p r o j e c t ,  i s  n e c e s s a r y  
C ,or t h e  S t a t e ' s  c o n s i s t e n c y  r e v i e w .  L e t t e r  f r o m  Ron. G a i l  S .  
S h z E f e r ,  S s c r e t - r y  of S t a t e .  o f  New Y ~ r k ,  t c ~  J o h n  .9 W e i s m a n t l e ,  
LIbCO, O c t .  2 0 1  1986 .  

- * u n d e r  C Z ~ A  ; e c t i o n  3 0 i ( c ) ( 3 ) ( A )  a n d  1 5  C . F . R .  s e c t i o n  9 3 0 . 1 3 1  
( 1 9 8 7 3 ,  t h e  S t a t ? ' ;  c o n s i s t e n c y  o b j e c t i o n  p r e c l u d e s  P e d e r ? ?  
a g e n c i e s  f r o m  i;;uinq a n y  ?errnit o r  l i c e n s e  n e c e s s a r y  f o r  
L I L C O ' S  p r o p o i e d  a c t i v i t y  ts g r o c s e d ,  u n l e s s  I d e t e r m i n e  t h a t  
t" acc t iv i  t y  nay b e  F e d e r a l l y  a p p r o v e d  n o t w i t h s t a n d i n g  t h e  

. . o z l a z t i o n  3acauje t>.s a c t i v i t y  i s  c ~ n s i s i s n t  w i t h  t h e  o b j e c t i v e s  
jurposes  of t?.? C Z M A ,  o r  i s  n e c e s s a r y  i n  t h e  i n t s r e s t  o f  

? . 3 t i 3221  ~ e r * . - : '  " b - - L. -'J . 
II. --. 3 . 3 ~ e a l  t o  t 5 e  S e c r e t a r v  c f  Commerce 

. .- - .- . -- 

3 n  !:ovelber 1 9 ,  1 9 5 6 ,  i n  a c c o r d a n c e  w i t h  CZYA s e c t i o n  3 0 7 ( c )  
a n d  i 5  C . P . R .  ? a r t  930, S u 5 p a r t  3 ( 1 9 8 7 ) ,  LILCO f i l e d  w i t h  
L L :  -.,-s ! 3 ? p a r t n s ~ t  a  n o t i c e  o f  a p p e a l  from N e w  Y o r k ' s  o b j e c t i o n  
: s  L I L C 3 ' s  c o n s i s t e n c y  c e r t i f i c a t i o n  f o r  t \ e  p r o 9 o s e d  d r e d g i  
and j e i t y  m a i n t e n a n c e  ?reject. L e t t e r  fro7 Anthony F.  E a r l e  
G e n a r a ?  C o u n s r l ,  LILCO, t o  Elon. !!alcolrn B a l d r i g e ,  S e c r e t a r y  
C 3 z s e r z z .  Nov. 1 3 ,  1 9 8 6 .  T h e  s a r t i e s  t 3  t h e  a s p e a l  a r e  L I L C  
i a d  :is N e w  Y s r X  3 e o a r t a e n t  o f  S t a t e .  I h a v e  r e t a i n e d  t h ~  
a u c ? . z r i t y  t o  d e c i l e  t h i s  a ? ? e a l  u n d e r  9 t p z r t n e n t  O r g a n i -  
z = t i 2 n  O r d e r  2 5 - 5 A 1  s ec t i s ?  3 . 3 1 ( v ) .  

? r ? b l i t  n o t i c e s  of r z c ~ i y ~ t  sf t h e  a ? ? e a l  -.g.iars p ~ i l i = h d  i n  t ? ~ e  
F 2 1 2 r ~ ! .  R e u i s t ~ r ,  5 1  F P ~ .  324. 4 1 t j 0 7  ( 3 e c .  10, 1 9 S S ) .  l lhen 
LILCO g e r f  ec ta .d  the a ? ? e a l  by f i l i n g  s u ? ? o r t i n g  d a t a  and 
i n f o m a t i o n  l u r i u a n t  t o  1 3  C . f . 5 .  s e c t i o n  930 .129  ( 1 9 8 7 ) .  



p u b l i c  comments o n  t h e  i s s u e s  g e r x a n e  t o  my d e c i s i o n  i n  t h e  
a g p e a l  were s o l i c i t e d  by way o f  n o t i c e s  i n  t h e  F e d e r a l  
~ e g i s t e r ,  5 2  Fed .  Reg. 2 , 1 4 2  ( J a n .  2 0 ,  1 9 8 7 2 ,  and '-;.? ??st:: 
York T imes  ( F e b .  11, 1 9 8 7 ) .  On F e b r u a r y  2 0 ,  1 9 3 7 ,  t h e  S t a t e  
f i l e d  a  r e s p o n s e  t o  L I L C 3 ' s  a ? p e a l .  On F e b r u a r y  2 7 ,  1 9 8 7 ,  
t h e  D e p a r t x e n t  s o l i c i t e d  t h e  v i e w s  of f o u r t e e n  F e d e r a l  
a g e n c i e s 2  r e g a r d i n g  t h e  c ~ n t r i b u t i o n  t o  t h e  n a t i o n a l  
i n t e r e s t  by LILCO's p r o p o s e d  d r e d g i n g  an$ j e t t y  m a i n t e n a n c e  
? ro  j e c t .  A l l  a g e n c i e s ,  a x c e ? t  t h e  D e a a r t n e n t s  o f  D e f e n s e  
a n d  I n t e r i o r ,  t h ?  F i s h  an=! W i l d l i f e  S e r v i c e  and' t h e  Y a t i o n a l  
S e c g r l t y  C o u n c i l ,  r t s g o n t o d .  

D u r i n g  t h e  c o u r s e  o f  t h e  ~ > p e a l ,  LILCO a n d  t h e  S t a t e  f i l e d  
a d d i t i o n a l  m a t e r i a l s ,  i n c l u d i n g .  a  r e q u e s t  f o r  a p u b l i c  h e a r i n g  
f i l e d  by t h e  S t a t e  o-n ? l a r c h  1 5 ,  1 9 8 7 .  L e t t e r  f r o m  Hon. G a i l  S .  
S h a f f e r ,  S e c r e t a r y  o f  S t a t e  o f  Yew York ,  t o  !Ion. Malco lm 
S a l d r i g e ,  S e c r e t a r y  o f  C o - x e r c e ,  Mar. 1 0 ,  1 9 8 7 .  T h e  D e ? a r t m e n t  
d e n i e d  t h i s  r e q u e s t  o n  A ? r i l  2 2 ,  1 9 8 7 ,  b e c a u s e  no cominents  
h a d  S e e n  r z c z i v z d  d u r i n g  t h e  p r e s c r i b e d  p u b l i c  comment p e r i o d s  
a n d  no  n e n S e r  o f  t h e  p c b l i c  h a d  r e q u e s t e d ,  p u r s u a n t  t o  1 5  C.F.X. 
s e c t i o n  9 3 0 . 1 2 7 ( ~ ) ( 1 9 8 7 ) ,  a n  e x t e n s i o n  o f  t i n e  f o r  s u b m i t t a l  
o f  c o m e n t s .  These f a c t s  d e n o n s t r a t e d  t o  t h e  D e p a r t m e n t  t h a t  
t h e  ~ u b l i c  was  m a n i f e s t i n ;  n o  p r e s s i n g  i n t e r e s t  i n  t h e  a ? p e a l  
w h i c h  would  mer i t  p r o v i d i n g  a  p u b l i c  comment f o r u n  b e y o n d  
t h o s e  r l r e l d y  g i v e n .  F u r t h e r ,  t h e r e  was  n o  r e a s o n  t o  b e l i e p e  
t h a t  a  p u b l i c  h e a r i n g  w o u l d  e l i c i t  i n f o r n a t i o n  w h i c h  was n o t  
a l r e a d y  p z r t  o f  t h e  r e c o r d .  A l l  comments and  i n f o r m z t i o n  
r e c e i v e d  2y t h e  D e p a r t n e n t  d u r i n q  t h e  c o u r s e  o f  t h e  a p p e a l  
l a v e  j e e n  i n c l l ~ d e d  in t h e  a d m i n i s t r a t i v e  r e c ~ r d . ~  

T h 2  Arxy C o r g s  o f  E n g i n e e r s ;  t h e  C o a s t  G u a r d ;  t h e  D e p a r t -  - merits o f  D e f e n s e ,  c n e r r c y ,  I n t e r i o r ,  S t a t e ,  T r a n s p o r t a t i o n  
a 2 d  T r s a s u r y ;  t h e  E n v i r s n a e n t a l  P r o t e c t i o n  Agency ;  t h e  f z d a r a l  - ; x e r g y  ? e g g l a t o r y  C o m n i s s i o n ;  t i e  F i s h  and  W i l d l i f t  S e r v i c e ;  
t h e  N a t i o n a l  Y a r i n e  F i s h e r i e s  S e r v i c e ;  t h e  N a t i o n a l  S e c u r i t y  
C o c n c F l  2nd t h e  M u c l e a r  R e g u l a t o r y  Coikmission.  

- .he l s k t z r s  t o  t h e  D e p a r t n e n t s  o f  D e f e n s e  and  E n e r g y ,  t h e  
: :a t i ;ne l  S e c u r i t y  C o u n c i l  and  t h e  N u c l e a r  R e a u l a t o r y  Comnis-  
s i o a  a l s o  r e q u e s t e d  c c z n e n t s  r s g a r d i n g  t h e  n a t i o n a l  s e c u r i t y  
32rits o f  LILCO's p r s 3 2 s e d  p r 3 j e c t .  

It s h o u l d  b e  n o t e d  ths:, w h e r c s s  a l l  z 3 t e r i a l s  r s c e i v e d  h a v e  
5 z ~ n  i n c o r p o r a t e d  i n k '  t h e  r ? c o r d ,  t i e g  a r e  c o n s i d e r e d  
-n?v es t h e y  a re  rela..-axe t o  t h s  s t a < x t 3 r y  g r s u n l s  f o r  . . I ~ t : ~ : i n g  c o n s i s t e n c y  s ? ? e a l s .  



In materials filed in t h e  administrative rec~rd, the partlss 
have raised two issues that I must resolve before address!-? 
the substantive issues in the appeal. These issues are .t?,e 
ri?eness and scs?e of LILC3's agneal. 

2egarAlng ri?eness,'the State c3ntends that, because its 
objection was Sased upon insufficient infornation, LTLCO1s - 
z?peal is not ri2s for review. AczarZing to ?Jew Ycrk: 

Upon infanation and belief, this ( C Z Z A  appeal] 
pr~codure has only Sesn used i n  cases whdre the state 
agency has ~Sject2d t~ a consistency certification on its 
merits. In t h i ~  case [New Yorkl ... has been precluded 
from undert~king s sujstantive consistency review because 
cf LILCO1s failxre t3 ?rovide necessary infornation and 
data. Under the regclations, [the State] . . . had no 
zlternative but t~ Dbject to the cansistency certificati~n. 
Since [the Stat?] ... has not deternined whether or not 
ths proposed activity is consist3nt with New York's 
csastal nanaqsmsnt pr5grarn, this nkiter is not ri?e f a r  
Secretsrial roview ?urszant t~ 115 C.f .X. Part 9301 
Su5par"L. 

State's 3esponse to A??eaI at 5 (citation omitted). To 
su2gort this ?ro?osition, thz State citts one of the CZ?!AVs 
irn?lexznting re~ulations, which provides: 

3 -51 ?r~*~isions of this subpart p r s v l 3 e  procedures by  

~ h i c h  the Secrstary may fix2 that a Z'eederal licens? or 
33r-: - ,-.,,AL L activity, . . . xhich is inc3nsistent wit:? 3 
(stzte] management program, may St federally approved 
because! the activity is consistsnt with the objsctives 
c r  ?ur?oses of the Act, or is necessary in the intsrsst 
-=  national security. " - 

15 C . F . 3 .  5 930.120 (1987). In the State's view, this r q u -  
l=ti3n 2ictates that the appeal process a??lies onlv to 
prsjects uhicn have been found inc3nsistent with a statt's 
C Y P .  Theorsfore, "[slince there has Seen no finding that khs 
2rop9szd activity is inc~nsistent with Mew York's Coastal 
!4anasenent ?ragran, t5ere can be no Secretarial review ?uisuant 
t 3  S U ' S ~ Z T ~  3 . "  Stzte's ?.esponse ts Ap?eal at 6. 

:lew Y9r!-t1s argunsnt is wit9out merit. 9lthough ?Jew York 
zorrsctly quotes IS I:.?.?. section 9 2 3 . 7 2 0 ,  It incorrectly 
intsr2rzts the provision. Sy its very title ("3bjeztivesn), 
as well as its s 3 n t e n t ,  :he regulation providts an intrqduction 



to the provisions governinq consistency a?peals. T h e  statement 
that review a?plies to projects "inconsistent with a [state] 
management program" is merely one part of a statement which 
provides a Srief, ge3eral overview of the entire appeal 
process. This S r i e f  over-~isw is not intsnded to be a 
definitive statement of the detailed srocedures which ?rece?e 
or occur during an  appeal. For example, this provision does 
not descriSe the prxess by which a stats arrives at its 
-concurr2nce xlth gr objection to a praposed Froject's consist- 
ency, nor does it discuss the requirement of comnunieating 
to 3 ?ernit a??licant the right ta appsal a state's objection. 
New Yz~rk's arqxnent is flawed because it attampts to isolate 
one general statsment from the broad set of detailed regulations 
which prescribe ?rocgdures for all phases of consistency 
certification, rsview and appeal. Reading this stzt2ment in 
isolation is errDneous. 

proper reaiing of section 930.120 in the context of related, 
re?ulations daz,nstrates that appeals to this Departnent are 
triggered by a state's "objection" to an apgllcsnt's consist- 
ency certificatlan for a gtoposed project. 15 C.F.R. 
5 930,12S(a)(1987)("An appellant may file a notice of appeal 
with the Secretary with[in] 30 days of the appellant's recei2t 
of a State a;lncy objection.")(emphasis added). 

State agency cbjzctions are discxssed nore fully at 15 C . F . 3 .  
: =,,L~on 930.64 (1987), which provides: 

A Stat' a~ency objection may be Sased u?on a deternination 
that the zg~licant has failed, following a writtsn State 
agency r ? c y ? s t ,  to supply the i3forination required pursuant 
t~ S 9[29!.58. If the State agency objects on the  grounds 
sf insufficient inforztation, the objection inust describe 
the naturt 3f tho infornation requested and the necessity 
cf having s u c h  infornation to determine tke c=nsistency 
sf the activity with the manaqenent 2rograrn. 

15 C . T . 3 .  § 9 3 0 , 6 4 ( d ) .  If a stats determines that information 
?at requirz3 in stction 930.58 is necessary to assess the 
c~nsistency of Federal licsnse and >ernit activities, it may 
amen3 its management program, pursuant to section 930.56(5), 
t3 rsquire submittal of such infornation. I do not address 
h3rs  whether the information requests3 Sy blew York was requirsd 
under 930.58. 

- - 
11 a state objects to a praject, it ~ u s t  notify the agplicsnt 
of its objectl3n within six months of beginning its c3nsistency 
rtvlz~. 1 5  C.F.R. 9 3 0 . 6 4 ( a ) .  Further, this notification must 
i n c l x d e  a stztsment of t3e a?glicant's rights of a p x a l  to this 



~er~ar:nent.~ Id. at ( 2 ) .  Nothing in the regulations 
exeiqts from aEeal any category of state objection. 

In sum, the regulations clearly provide for appeals-to this 
DeDartment only after a state objection, and clearly indicate' 
that an objection based upon insufficient information is a 
vzlif objection froy which an applicant may appeal. Even 
asscning that th2 State's reading is correct, the more detailed 
resclat ions rscarding object ion and appeal ?iocedures supersede 
section 930.120 to t h e  extent that they conflict. 3ased upon the 
fcrtgcing anal:~sis, I find that this appeal is ripe for 
cansider3tion and =hat the parties have complied with Ccmnerce's 
regzlations gcverning the conduct of this apgeal, 15 C.F.R. 
? a r t  930, SuSaarts D, H ( 1987) .6 

T h e  second prlliininary matter to b s  resolved is the scope of 
the z??eal. Through their filings, the parties have argued 
tb.e issue cf che scope of LILCO's proposed project subject to 
consistency review. This, in turn, dictat2s the scope of the 
23922l. LILCO contends that only the 2roposed dredging and 
jetty maintenance project is under review. Sew York, on the 
other nand, mrlntains that'its cgnsistency review and this 
ap?eal must c3cslder the ramifications of both the proposed 
dredging and jcrty maintenance groject - and SNPS, which the 
Stzr? considers to Se an  "associated facility" as defined at 
15 C.F.X. section 930.21 (1987) .' Both the plain mesning of 
that regulation and its regulatory history Selia the State's 
intar2retaticn of this phrase. 
-- --pa- 

I: should b; noted that, contrary to the State's position 
regarcing riprness, it fsllowed these ~rocedures ia LILCO's 
csse. Its objection to LILCO's propcsed project was based 
2-cr, insufficient infomation, and it notified IILCO of its 
rizhts cf a9>2al to this De?artment. 

0 ;;>.ereas I h a v s  faund that the appeal is ri?e for review, I 
i.2ve not considered or detenined whether the Stare's consist- 
r-:y revisx and ultirnzte abjection were valid. It is current 
zrscedure in CZMA a3?e=ls for the Secretary to presume the 
valicity of a state's objection and base a decision solely on 
t5s ?rescribed statutcry and regulatory criteria. - See infra 
5 1x1 at 13-13. 

\: 5 . , -Y Y ~ r k  
- = = * .  
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15 C.F .R .  section 930.53 (1987) requires that both the primary 
project for which a pernit is sought and its "associated 
facilitiesn be evaluated by a coastal state in determining 
consistency with the state's coastal management program. 
".ssociated facilities" are "proposed facil'ities .-.. [wlhich 
art sFecifically designed ... or ... used ... ta meet the, 
needs of a Federal action ( e . g . ,  ... permit ... 1 ,  and [wlithout 
which the Federal action, as proposed, could not be concuct?d." 
15 C . F . R .  S 930.21 (1987). A common sense reading of this 
definition compels the conclusion that an associated fzcility 
occupies a role subordinat? to the Federal action. 

To illustrate the application of this conclusion to the 
case at hand, it is useful to read the associated facilities 
definition in terns of LILCO's groposed project. The 
"Federal actionn in this case is the proposed dredginq and 
jetty maintenance project !or which the U.S. Army Corps of 
Engineers must issue a permit. If one reads the definition 
wich the words "dredging project" substituted for "Federal 
sctian," then an associatzd facility is one which is "s~ecif- 
ically designed ... or ... used ... to meet the needs of 
[the dredging project] . . . and [w] ithout which [the dredging 
project], as proposed, could not be conducted." According to 
this definition, then, an associated facility supports a 
?rixary facility. Thus, whereas the proposed dredging ~rojsct 

(... cgntinued) 
t3 request camnents on the various le3al criteria on which 
I n a v  base a decision, in order t~ ensure the compilztion 
3 5  a com9lets rzcord. .After the record closss, I evaluats 
all natsrials received and then decide any lingering roceciural 
i-- =sues and the merits of the appeal. Therefore, the lettsrs 
requesting agency comnents were intentionally broad to 
ensur; a full record on which to base my decision. They 
w s r ;  never intended to irn~ly a decision on the scope of the 
s a g s a l .  

S?cand, even if a c o m s ~ t i n g  agency considered SN'S an 
"zssaciated facility" ~2 the dredging and jetty maintenanct 
?r3ject, that agency's inter3retation of this Department's 
r?~ulations does not sS:?ersede our oyn. Thersfore, the 
State's position is T1n23rsuasive regarding other agencies' 
alleged inter9retstion 2f  Commerce's definition of "assocF=ced 
f3cilities." 



m i g h t  be c o n s i d e r e d  s u b o r i i n a t t  t o  SNPS, t h e  r e v e r s e  i s  -?,ot 
L L u e .  3 e c a u s e  t h e  CZH.1- c 3 n s i s t t n c y  r e v i e w  a n d  a p p e a l  p r . 3 c e s s a s  
o n l y  a g p l y  t o  t h e  p r a p o s e d  F e d e r z l  a c t l j n  ( i n  t h i s  c a s e ,  t5e 
d r e d g i n g  p r o j e c t )  a n d  i t s  a s s o c i a t s d  f a c i l i t i e s ,  SN?S i s  
beyond  t h e  s c o p e  s f  t h i s  a ? p e a l .  

- 
I n  a d d i - = i o n  t~ t h e  ? l z i n  x e a n i n q  of t h e  d e f i n i k i o n ,  t h e  r3qx- 
l a t i 3 n s  2 r o v i 5 s  3 x z r . 3 1 s s  3 f  ? r o ~ o s 2 a  = c t L v i t l e s  and a s s o c i a t e d  
f a c i l i t i e s  w h i s h  f x r t h e r  s u p p o r t  t h e  c o n c l u s i o n  t h a t  SN?S is 
n o t  an  a s s o c i a t e d  f a c i l i t y  -. a ~ d  t h e r s E ~ r 2  n o t  r e v i z w a b l e  i n  t 3 l s  
a p ? e a l .  " T r 9 p o s s d  a c t i v i t i e s "  i n c l u d e  p r o j e c t  s i t i n g  a n d  . 
c a n s t r u c k i o n ;  " a s s o c l a ~ = d  f z c i l i t i s s n  i n c l u d s  a c c t s s  r s a 2 s  and  
s u p ? o r z  S c i l d i n q s .  1 5  C . 7 . 2 .  S ? 3 0 . 5 5 ( 3 ) ( ? ) ( 1 3 3 7 ) .  

R e l e v a n t  r e g u l a t a r y  h i s t o r y  a l s o  s u 2 p o r t s  t h i s  c o n c l u s i o n .  
T h e  p r e a m b l e  t o  t h o  f i n a l  r u l e m a k i n g  for 1 5  C . F . R .  . ? a r t  . 930 
( 1 9 8 7 )  p r o v i d e s  t h e  f o l l o w i n g  q u i d a n c s  f . a r  d ? t s r x l n l n g  w n e t h z r  
3 f a c i l i t y  i s  " a s s o c i = t e ? " :  

? . s s c c i a t e d  f a c i l i t i e s  z r e ,  i n  r e a l i k y ,  a n  i n d i s p e n -  
s a S 1 s  p a r t  ~f t h e  >reposed F e d e r a l  a c t i o n .  A c c o r d i n f l y ,  
t h i s  s e c t i o n  r z q u i r e s  t h e i r  c s n c g r r s n t  r z v i s w  a l o n g  w i t h  
t h e  r e m i n d e r  o f  t h e  2 r o p o s a l  t o  e n s u r s  t h a t  t h e  s t z t s  
a n a q c y  i s  i n f o r n e d  of a l l  t k e  c r i t i c a l  e l e n e n t s  o f  t h z  -2 -. 
p r o p o s a l .  As a  r e s u l t ,  t h t  S k a t e  a g e n c y  w i l l  h a v e  
c c m p l e t e  i n f o r m a t i o n  t o  f u l f i l l  i t s  c o a s t a l  p l a n n i n p  
an,? n a n a g e n e n t  r s s ? o n s i j i l i t i ? s ,  and t h 2  p r g D o n s n t  cf 
t h e  F e d e r a l  a c t i o n  w i l l  n c t  SP f aced  w i t h  t h e  s i t u a t i o n  
w h e r e  t h e r e  h a s  b z e n  r z c o i 2 t  of Stzts a g e n c y  a p p r o v a l  
r e g a r d i n ?  o n e  e l a n e n t  of t h ?  ?reject w i t h  l a t s r  c b j s c t i o n  
t3 an a s s o c i = t s c  f a c i l i t y  ~ k i c h  was n o t  ; z r l i t r  r z v i e w e d  
v l t ?  t 5 e  r e m e i n d s r  o f  t h e  ? r o p o s a l .  f i r  eexamplt ,  t h i s  
s e z t l o n  r t c l d i r e s  3 T t d e f a l  'Gency t 2  nake c e r t a i n  t l z t  
5 0 t h  a  p r o p o s e d  F t d e a l  w a s t e  t r e a t n e n t  f a c i l i t y  and a  
p r o a o s s d  o i ~ s l i n t  - - c o n n e c t i o n  w h i s h  m u s t  be c o n s t r u c t s ?  
t o  n2et t h o  n e e d s  of  t h e  f a c i l i t y  a r e  c o n s i s t e n t ,  t o  t h e  
~ , z x i n u a  e x t s n t  p r a c t i c a b l 2 ,  w i t h  a n  a p p r o v e d  rnanagenent  
prsGrarn vhsr? t h a s e  i 2 t e r r e l a t e d  a c t i v i t i e s  s i g n i f i c a n t l y  
a f f e c t  t h e  c o a s t a l  z o n e .  

3 2 3 .  1 0 , 5 1 0  
44 Fed .  Reg 

c l a s s i f i e s  
l a r g e  ? r o j a c  
u a l l y  e l l g i b  
., t5e r a t i o n  

, 1 0 , 5 1 9  ( ? l z r .  1 3 ,  1 9 7 5 ) ( c i t  . 3 7 , 1 4 2 ,  37 , :"  (June 2 5 ,  1 
a s  a s s a c i a t e d  f a c i l i t i e s  t h e  
t ,  w h t ?  t h o s a  eilnent; a r e  o 
l e  f ~ r  z o n s i s t s n c y  r s v i e w .  
a l e  b z h i n d  t h i s  a?prozch is  

a t i o n  o m i t t s d ) ;  
9 7 9 ) .  T h i s  

s e ? a r a t e  e l ? n s ? t s  
# t h e r w i s a  
A c c ~ r d i n g  t3 t?~? 
to a v o i d  p i s c e m e a l  



r ~ ~ i e w  of +-he project's s e ? a r a t e  elements when they cogld be 
I,Giewed sinuitaneously . 
The !<ey distinction betwean tha axzmple provided by the comment 
2nd L I L C ~ ' ~  proposedOdredging activity is t9e fact that while 
t h e  2roposed dredging activity is reviewable For consistency, 
SNPS is not. Therefore, the goal, as expressed in the4corr.ment, 
of slnultaneous review of equally eligible but seaarate 
components of one project is unatzaixable in the case of 
LILC3's dredging perait. The CZXA consistency review net is 
si~ply not broad enough to encsrnpass a related project when . 
:i2t 3roject is not-separately subject to consistency review. 

3ased upon the foregoing analysis of the regulatory language 
znd history, I find that S',i?S is not, under the terns of 1 5  C.F.R. 
section 930.21 (19871, a facility associated with the-proposed 
dredging and jetty maintenance project. Therefore, SN?S will 
ns: be considered in this -CZ?IA csnsistency appeal. 

111. - Grounds for Sustaining an Aopezl 

Section 307(c)(3)(A) of the CZMA provides that Federal licenses 
or ?errnits required for LILC3's proposed activities may not 2e 
qranted until either the State concurs in the consistency of 
s ~ c h  activities with its Federally approved coastal zone manage- 
7 e n t  ?roqram, or I find that the activities a r e  (1) consistent 
xii2 the objectives of the CZYR or ( 2 )  otherwise necesszry in 
the irrt~r2st of national security. See also 13 C.F.3 .  
5 930.130(a)(1987). LILCO has pleaded both grounds. 

A Ground I: Consistent with the Objectives of the C Z n a  

".a ~ n a  first statutory ground (Ground I) for overriding a state 
obja-tion to a proposed ?reject is to find that the activity 
"i; sonsistent with the objectives of Ithe C Z n A l  ." CZMA 
g 397(~)(3)(3). ~3 make this finding, I must determinr that 

activity satisfies all four of the elements specified in lj 
C . T . 2 .  section 930.121 (1987). 

1. ' i r s t  Element 

7 
. - 

A D  s+;~iry the first of thr f s c r  elements, I must find that 
"[-!?I+ 2::ivity furthers :ne s r  more of the c o ~ ~ ~ s t i n g  national 
objectives or purposes c.3:t+i22d in sections 352 o r  333 of ti? 
[CZYA] ." 15 C.F.R. 5 930.121(1) (1987). 
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The CZ!1A 1.,4,.~C'\tifie5 'J nur:1ber o:)f objectives and ?ur?oses wbich

may je st~ccld gene~ally ~s :allows:

T:) 9reser..;e, ?rot~ ::t and where ~oss i:,le t:) restore Qr

enhance tha.~esQurces Qf the coast~l zone. § 302(a) I

(b) I (c) I (d) I (e) , ( f) I (g) , ( i) i § 303 ( 1) i

§ 302(a) ITo cevelo? the ~~sources of t~~ coastal zone.

(':»), (i); §303(1); and
2.

3.
~a encou r a ge a~~ ~ s ~; st ~ h ~ ~~~~~ s t ~ QvQr-i s ~ ~ho;- ~- -~ ' ~,,--~- ~ ~

full au~har.ity o.~e~ the la~ds a:1d .~ate~s i:1 the coas~al
zone, 9 i v i ng cans: je ~at ion to t:~e ~eed t~ protec t as
wol l a -~~ ,4-",v o,~...' '...~

as ~ al ro-r"\I'...~"' s ; r~r-~ cn ~..~ o ~--::0 '-v ~~ --~=' --' I.. --:"v~'--- I ' , J.~A ;1
~v the Cor.cress t:lat State actior1 is esser1tiai to more-~ -
e:fecti.Je ?r~tect:~n and use of the resou~ces af the

coastal zone. § 3a2(h) , (i) § 3C3(2) .

""~
e S --::. Cl ..:;~-ll V ; n ...'.' e '-""""'.. ex ..""':: '- h ;- -""'--::. a ' ..I.,::. C ..'M.. ..1...1'- ='- ,-.'-.:1 ~ , -,-" .-'oJ:I'- .'- 'oJL -I -'-::> a:,=,- ., '-..~ "'.,.-.

"-- . t ... ] .~ . ,'..11r~::. -r::. 1.0~"'.-.:.::. !"..,- ~~+-::.,.., -+-.:. en~':J~--g-s e,--~ct-v~ rr,-i1--::-:rl~:1 ~ :..J...:)'--~t-Oi1 o~ ..r1- C:Ja~..?.:.

z~ne," § 302(~) ; np=ese~v[atia:1] a~j rest~r[a~i:Jn of] the

~~ as .."'l 7~ n .:. n r ~.~~ ( l ) .~..,~ n7;M;~1 z r ? ..; o~ o r ] ..~~ ." S ~ ""'~-J '--- -..1 -, ~ ...'"'... ..~.I~ ..-1.-.1.- .1-- 11 -~.1- .L-, ;:I ~-

~~ o~or ty ca 'u - ea.h V ~0-.. r' JC ..~ ~~ ""'~ n~r.,~ a ' ~~""'~::..~.. ; V ~..J- ~-- ::> ~ '-~::>' ' ~J, ~- .1-~ -~-'oJ~--~- ~

:eat~res such as beaches, § 303(2)(3) .-

,~
I \-~.'.O s .."t-:=0. j ;.., ~"' ""' rl ;"' r a..'D ""'l I'- ec "" s "' '..,",n~-::. ss h " s..::0 .1,""v- --v- -..'"",. -~ --=' , ..J ~- ~ '-'-',,~-- .~

~:=0~i~O d .
jJ ~

O ~~'y r~~ "'-~; o~~~ l.~ te ~"'-~ ;~ '..~~sta l zon ~ ~ a~~ a~~::...'~'-'---,.- -,-,\.-'~ ,.c'-- ::0'- -I' ~'"'~ ""~~ '-

~o i~clude ~oth ~rot~~tio~ and develoDment of coastal resources,
.. , . 1 -1 " '1 ". ~ .-, ..~..

1!-~,- ,:=0..:=0 ., ~,..,r'."~. , ~ ~ -.0 -1- r,::. ,:0-

~.,-::0 e--m-~t w-~ y De -ou..Q '-:) ~- ::oa,-lS---a O:l a?p-c-.

~i ..,c.; ~,.,
s a ..'-4 Dec ; S i '"'n i.., t-\-' e Ma t- te r o f" I-~~ ~..' D "'~l ...'V t:' x ...~n r -., '-..~ ,.'-' '- -'-' , ---'-..~ ..""'- ---'-'~ ~ h'-".

CQmpany, U.S.A., t:) a Co~sist=!1cy Objection by th= Cali:or~.ia

~-,,-~,,1 ~~
m ~; s ~;~~ ( -r: ~...' 1 3 ' 98 d )( ~ 1.~;..' a A 2 ~ e n ~"'~ j 3 ~~J ,-'..)~;::,--~\-,-,ll'..-::0.1.,-". ~'-'..,- .'-'--,. ,~ ,-,::7-

---"'-(lQ -- ) ( ~1 . 1 ~ -, 1 .. t . , ...,::.~;- "' ,... ;::. .Q~ .:=0'.""..." ,'!-0 ,
-~ Ii .:-,r ,-~ t:) P-o9CS-::1 riJ --or.. -~-~-- C~r1s-s--ncy w- .:1

a99=ov=d coastal ~ana~e~e~t programs))

LI~:J's ~ro~osal i~volves ~aintenance credci~g of a creek and a
..~ca~al, ar,d re~le~ish~lent ~: a ~eac~ to c~unteract extreme

e:-~5~On and imDr~ve boatin:1 access in the canal. Since the
::~a15 oE the CZMA include ~eveloDme~~ a~.j Drotection of coastal
~~s~.~rces, a~d coastal ac~~ss :oc rac~eati;n our?oses, I find

t~a~ ~ILCQ's ?rojact fu~t~.:~5 one or m~ra of the ~road obje'~tives
J .: ;-~o r z ,... '1'h ~ ::t-~i-~ -~-t-,o n -i::: ':"...,~ t "'.Trr o l s f~ l.~ U '..~ to SU~~l\1

--,.- '- ,lr-.. : ~ ~~ -.,- t~e =eque5ted i~f~r~atio~ ::-e~~rding s~?sl is t~~tamour.t t.~

:::~.;~:1:J t'rle natioTial ~b~~:--ives o~ ~urJ.::;ses oE t'ie Act jy
--J .-:::~0:-in.J the aut:-,orit'J 0: --:--.e Stat~ t~ ::-.anaae its ~oast. "

~ ~ .-

:,.':~'

~



S t a i s ' s  3 e s ~ o n s e  '-3 A??eal. ? ?  7 .  3 e c a u s e  I h a v e ,  f o u n d  t h a t  - 
SNPS i s  b e y o n d  t h e  s c 3 p e  o f  t5is a ? p e a l ,  I r e j e c t  t h e  S t a t 2 ' s  
z r g u n s n t  t h a t  LILCO's p r ~ 2 o s e d  3 r 3 j e c t  d o e s  n o t  f u r t h e r  t h e  
CZ!4-5.'s o b j e c t i v e s .  T h s r r f o r ? ,  t h e  f i r s t  e l e r t e n t  o f  G r o u n d  I 
is = , . I  S i l l  ,a,, ,,td. 

S e c o n d  Z 1 ~ 3 P n t  

To s a t i s f y  t h e  s s c ~ n d  e l e x e n t  o f  G r ~ u n d  I ,  I m u s t  f i n d  t h a t  
" [ x l h a n  ? e r f s r n e C  s e 2 a r a t Z l y  ar when i t s  c u n u l a t i v e  e f f e c t s  z r s  
c o n s l d e r 3 d ,  {the a c . t i v i t y 1  w i l l  n g t  c z c s e  a d v e r s a  ~ Z f t c t s  
on t>,e n a t z r z l  r s s o u r c e s  o f  t h e  z 3 z s ; z l  z s n e  s u 5 s t t a n t i a l  enouq?. 
5 3  o u t w l i n h  i t s  c ~ n t r i j u t i o n  t 3  t h e  n a t i a n a l  i n t s r e s t . "  1 5  C . ? . ?  
5 9 3 g . 1 2 1 ( 5 )  ! 1 9 9 7 ) .  

T h i s  s l e n e n k  r 2 q u i r e s  t h a t  I w e i ~ h  t h e  a d v e r s e  e f f e c t s  o f  t h e  
o b j e z t s d - t a  a c t i v i t y  on t b a  n a t x r t l  r ? s ~ u r c e s  o f  t h e  c o a s t a l  . . z 3 n s  a g a l n s z  i t s  c s n t r i b c t i o n  t o  t h e  n a t i o n a l  i n t e r e s t .  T a  
? e r f o r n  t h i s  w e i s h i n q ,  I m u s t  f i r s t  i d s n t i f y  t h e  2 r o p o s e 5  
a r o j e c t ' s  a . i v e r s s  e f f e c t s  and i t s  z s n t r i b u t i o n  t o  t h e  n a t i o n 2 1  
i n t e r e s t .  8 

L I L C 9  c o n t e n t s  t ? , a t ,  n g t  only a r e  t h e r e  n o  a d v e r s e  e f f e c t s  f r s m  
t h e  ? r a ? o s e d  ?reject, " j u s t  t h e  o ? p o s i t e  is  s o .  T h e  9 r o j e c t  
s a r - 7 e s  t o  r e ~ z r 5 2  - t h e  ,??verse  i a 3 a c t s  w h i c h  l i t t c r a l  d r i F t  - -  52s 
on t h e  z r e a . "  B 2 ? e i l a x t t s  O p e ~ i n ;  Srief at 2 4 .  

3 e v z r 3 1  a g e n c i e s  h a v r  c g n n e n t e d  on  t h e  g r o p o s e d  ? r o j e c t t s  
2 f f e c t s  o n  t h e  c o a s t a l  z o n s ,  and  n g n e  h a s  a d v a n c e d  a n y  i n f a r ~ a t i o n  
whit? would  F n S i c a t e  t h a t  t h e  dr23glnq rn iq> t  c a u s e  2 n v i r 3 n n s n t a l  
?r33lerns. X s f l e c t i n ~  t h i s  c o n c l - s i a n ,  t h e  E n v i r o n n e n t a l  P r 3 t a c t i 3 n  
-3qency (Z?.:.) s t a t e s  " i 2  c o n n e c t i o n  w i t h  i t s  r e v i s w  o f  t h e  
? r o ? o s e d  [Car?s of Z n g i n e a r s l  p e r l i t ,  :I-4 h a s  n o t  i d e n t i f i e d  
any s ? ? a r a t e  3 r  c u n u L a t i v +  i m p a c t s  o n  th .  n a t u r d l  r e s o u r c e s  of 
ths zsasiz1 z z n s  t h a t  w o u l d  w e i g h  z g a i n s t  g r a n t i n g  the [ C o r g s ]  
3sr7.i t . "  L 2 t t 2 r  f r ~ m  J e n n i f s r  J o y  k : i l s 3 n ,  ? . s s i s t a n t  A d m i n i s t r a t o r  - f s r  r x t e r n a l  - : f f a i r s ,  E ? I ,  t o  ? o n .  A n t h o n y  J .  C a l i ~ ,  A d m i n i s t r a t 3 r ,  

9,. ,, 
-?.? ~ ~ a t 2  h a s  n a i n t z i n e i  t i e  ? o s i t i 3 n  t h r o u q n o u t  t h e  c 3 u r s e  o f  
t52 a ? ? e a l  t i a t  i t  3~3es n o t  h a v s  s u i l i c i e n t  i n f 3 r n a t i o n  I n  
~ F ~ i - 9  t o  e v a l u a t e  LILC3's ? r 3 ? o s a t  ? r z j e c t .  S e e ,  e.q., 
S t l ? s . ' s  B F . S ? ~ R S B  t~ 4?32al ;  S t a t ? ' =  7 i n a l  Re533nse t 3  ' ip?erL.  
As a r z s u l t ,  i t  ?,zs o f f 2 r a d  n3 e v i j e n z e  o n  t h e  p r ~ ~ o s e i  

E c I r ~ j e c t ' s  ~ C v e r i s  e - . s s t s  or  r 3 n t r i b u t i o n  ts t3e n a t i o n a l  
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~1a r .3 a, -
Na'.:.i'Jrlal Ocean and .3..'.:.m:)5pr.?;-..ic Admj ";.strati:)i1 (~Jo.b..A) ,
1987.

~ore,~ve~, fa~ from identi:ying adverse effects, the National
~ar:~e :isheries Ser'jice ( N~:S ) has d i-scussed ~~vir~nmental
jene:its to be de~ived fr~m LILCO's propose~. project. NMFS's
comme~ts wi II be oi s c~ssed ~e low i n cor~nect i on wi t~ t~e ~roDose-d
?r~je~~'s c~ntrijution to the nati~nal interest. --

3 ' .. ' d . .Q... " QY,I" 'r" .., , ..,: ~ ..:.r- =.as-- ,""?on a r-\--w ,')- ,-ne acrn-n-s,---,--V- ..-~or , I -.:.nd that

:..I:..CJ's p::,')pcsed p:-oject will not .cause 3.dve~se eE:ects on the
,..;:;..,'-~, rc. s ,"," C. s '0 = +-;..Q ast ~' zone.,-' I'-'-~- -.~.i- '-' --.

(::-
C ',., t ri """'... 1" '""' n to ...~~ "' a t- ; on - l In l-~r~

s ...

-". --,..;~~ -' '-'1- ,.. C1 ~--- '-

iYi'c.~ !:"espect t() pr()posed ~r~ject's contri!Jution t,~ t:-'e national
;~~~r~ st T~"~~ a r~ U ~ S .
~1.~~-- / ~k~~~ -~ ~ .

r:] his (dredging and jetty mainte:,a~ce] activity is not
1 ..L ..~ t d . db . 1 . -Qr , ..t-PrI ~".. , , , ~ ..-0,.. , 0~~-y p~-:T' '--~~1 ..J~- .5 -n -a man a1:e y 0' --c-~5e5,

.., T r CO . 1 ... .,~.-." ..-=- ~ "' '"'..- ,... ,"0..' I , I -, .."';:0
-",--",1,-:;, ~!l ec.5~me..,-;;) ~r3.!l-~,", '-0 --OJ I -nc-u,--!1g ' ...

d .L [ -. 1 . 1 . ~ ,..,~,...,. 011 ;: +-Q , .,~ , P , n ..~ -:)",-,-,--;Jn5 ~!1-:n--a-~ -:1 t..- !-na- -n'v'...~:)..;':\e~, J.:np;:1C,-

-~~..~~~~..i ;-- u P~ h V t ~ e NP~ ~ or t ~P ~~TD S ~r o ~~ C .. l. !l;:; '--;l'~..'-J -;;,;;, ~~ ;.J- ,. .:., ~ 'l~ ...;.,,~ -"'- j- '- .

; 0 77 i~ c ~ n hp a gu o~ ~~Q-pf o r;:0 ~~=-~ 1. t ; 5 1. n .. h ;:. -J .-'- ~ ;.J- ..-'"", -'l-~-- --I ,-:1~,- -.'-.-

~ational interest to fulfill oblig-atio~5 a:1d .~;Jmmit:ne!1ts
~=- de ~~ ; ed ~-~ l ~ nd 5t ~r~ agenc ;o 5 DQr;~'..-~n~~ of;.,- -'-' :.. ~-~ ~~ .~--~-.,,<=0; ..-' R .,...

k .. T . ~=- ~~~ ~ ~-" , ; ".~ ,-~. ..'P !- ;:0

",~ln--n-nc- cr-ug-~g -:1 \'Iaa-ng ...~r ~--e. a!1,-, t:1~ -n-aK-

Canal, a !!1.andated activitv, is t:..erefo!:"e in t~e ~ati':Jnal

i~terest.

.~~~1~~~ t ' s O ~A n ;n g ~r:Q I:~ -~ 2 ~
--.::'~--' ::'-. ..0, c- .1.- ,,'- -' emphasis :,jded) (citation omitted) .

~o ~sse55 t~e contrijuti~n to t~e national interest of LILCO's

pr:;?,:)sed ~!:":)ject, I sought t~e IJiews of fourteen Federal agencies.9
'T'I- ~ 1 M . F . h .: - S . ( "U- ) b . ...;e ..a,-.1.ona .~arlne lS~ e!:"...e", erIJ1Ce ~;..l~S su ml~ted comments

.~hi~~, acdress directly this ?oi~t; its IJiews follow:

i~e ha."e no o:'jection t:J the :.;adinq River C!:"eek ?r:Jject ,
.?n.j be 1 ie';e i t se r:ve s the nat iona 1 i nteres t because i t
.::)nt.inues to facilitate .wate!:" ;n()'Jement '..l9 rive:: t:J the
:;a~ing River C!:"eek wetlar1ds. '!'his Elushing ef:e.:;t i5
.::.v'-..

ra h'~ l. n .. h ~.. .:.. ~M,",~~-:;0,= th ~ a ro a ' s Dro ~.'- tl .~l.:.. v ~~...-~ '-' oJ-- '- ,-,.'--~ ~-- -'Ilj

~~~:i~y ~f the ~,abi~~t .whic~ is Jtilized by l:.;ing ~a!:"ine

:-es:)u-=::es.

9 ~c.=- s ,.'"'-~ n ote 2'-- ...

' :.--:-..:
~,- .~.,

.~ -,

, ..,



Memar3ndurn f r o m  W i l l i a m  E. E v a n s ,  A s s i s t a n t  X d r n i n i s t r a t ~ r  f o r  . . ~ 1 ~ ? . 3 r i e s ,  Y M f S  , N0.9-9, t o  Anthony  .T r a 1 i . n  \la{ o i s t , r a t 3 r ,  
N O U ,  ! lar .  3 1 ,  1 9 9 7 .  A s i d e  frorn t r i i s  s t a t e m e n t  r e q a r c l 3 g  t h e  
2 r o p c s e d  project's b e n e f i t s ,  t h e  r e c ~ r d  c o n t a i n s  n o  o t h e r  
e v i i ? x c e  c ~ n , - -  t n s  n a t i o n a l  i n t e r e s t  o f  t h z  p r o p o s e d  
r i t a i r .  _,,:rig ' 3 a s e d  u?on t h i s .  r e c o r d ,  I f i n d  t h a t  
LILC2's ?reposed a c t i v i t y  w i l l  c o n t r r b u t e  t o  t h e  n a t i o n a l  
i n t s r e s t  Sy  l n 2 r a v i ; r q  t h e  h a k i t a t  o f  x a r i n e  r e s o u r c e s .  

3 s  z t ? t i o n e d  g r e v i o u s l y ,  my d e c i s i o n  regarding t h e  s e c ~ n d  
e l e n e n :  o f  G r o u 2 +  I r e q u i r ~ s  S a l a r i c i n g  t h e  z e v e r s e  e f f s c t s  o f  
ti2 ? r 3 ? o s e d  ? r a j e c t  a g a i n s t  t h 2  p r o ~ o s e d  p r o j e c t ' s  c o n t r i S u t i o n  
t 3  t-t n a t i g n a l  I n t e z ~ s t .  I f  t h s  f o r m e r  d o  - n o t  o u t w e i ~ h  t h e  
l a t t ? r ,  i h e n  t h e  e l e n e 2 t  I s  s a t i s f i e d .  E a v i n g  f o u n d  no a d v e r s z  - * e r r t = z s  a s s a c l s t e 3  w i t h  LILC3's ? r ~ ? e s e d  p r o j e c t ,  and h a v i n g  
f3uat f - ~ r t h t ~  t h z t  t h e  ~ r o j e c t  w i l l  S e n s f i t  t h e  n a t i o n a l  i n t e r z s t ,  
I n o s  f i n d  t h a t  i h ~  p r o p o s s d  d r e s g i n g  a n d  j e t t y  m a i n t s n a n c e  
p r s j s z c  w i l l  n ~ t  c a u s t  a 3 v e r s t  t f f e c t s  o n  t h ?  r e s o u r c e s  o f  t h e  
c o a s r a :  z o n e  s z b s t a n t i 2 1  e n o u g h  t 3  o x t u e i g h  i t s  c o n t r i b u t i o n  t o  
t h e  n a c i a n a l  i n t l r e s t .  L I L c o ' s  p r o ? o s z d  ?reject 52s s a t i s f i e d  
the r l z o n d  e l e n e ? , t  o f  Ground I .  

. . ?Lr rd  E l e m e n t  

Tc s z z i s f y  t h e  t 3 . i r d  e l e n a n t  of G r o u n d  I ,  I n u s t  f i n d  t h a t  
" [ t l h l  a c t i v i t y  w i l l  n 3 t  v i o l a t a  a n y  r e q u l r e n e n t s  of t h e  C l e a n  
5 ; -  ; -cc ,  a s  zrnexCed, o r  t h e  F e d e r a l  W3ter P o l l u t i o n  C o n t r o l  - - - A  

1 - 1  
--.iLI 2 5  a a e n d ~ d . "  1 5  C . 5 . ' .  5 9 3 0 . 1 2 1 ( ~ 1 ( 1 9 5 7 ) .  The  r e q u i r 2 -  
r i 2 z t s  3f t h ~  2 l e t n  A i r  let a n d  t h e  F z d e r a l  W a t e r  P o l l u t i o n  
C o n t r z ?  ~ c t  ( T X T C A )  a r s  i n c o r ? o r a t e d  i n  a l l  S t a t ?  c o a r z a l  
zrssrzas a ? ? r ~ v e d  u n d e r  t i e  CZ5>.. C Z V A  § 3 0 7 (  4 ) .  

LILC:: c o n t 2 n 2 s  t h a t  i t s  ? z ~ ? o s e d  ? r a j s c t  s a t i s f i e s  fxll t h i s  
.;lsr2?.t: 

S i L Z 3 ' s  m a i n t e n a n c e  d r e d g i n g  2 r o j e c t  i n v o l v e ;  t5e u s e  o f  
3 b u l l d s z e r  o r  f r g n t l o a d e r  2nd  e i t h s r  a  h y d r a u l i c  or 
= l a x s ? ; l l  d r e d g e  L O  n o v e  s o m e w h e r a  b e t w e e n  7 , 0 0 0  a n d  
1 5 , 0 0 0  c x S i e  y a r d s  of s a n d  ( t h e  a n o u n t  v a r i e s  d x t  t o  wave 
z c t i 2 n )  f r o m  t h e  i n t a k e  c a n a l  t~ t h e  b e a c h .  P r i o r  Army 
fl -sr>s of Z n g i n e e r s  21rriits i s s u e d  f 3 r  s i m i l a r  m a i n t e n a n c e  
T "  r . ~ j e c t s  c e r t i f i a d  c h a t  i t  was  c o n s i s t e n t  w i t h  t h e  PXPCAA. - -5?rs i s  n o  dis :h=r;e  o f  , o ? ? ~ t a n t s  i n v o l v e d  i n  t h e  i r o j e c t ,  

- ,  r 
2-1 t n e  ; r a i n  s i z s  a y i l y s i s  r e s u l t s  w e r e  . a v a r a 3 l e .  T h e  

- - r s  r a z o r 3  d o e s  c o z z s i c  i t a t a m e n t s  req+r<ing tne c o n t r i 5 u t i o z  
zi 5 Y ? S  Z D  t h e  n a t i ~ n a l  i n t t r e s t .  As n o t e d  e a r l i ? r  i n  t h i s  
. . = ~ z : i i s n .  5 9 1 3  i s  z e y o n i  t h e  sz3pe o f  t b i s  a?peal. T h e r s f 3 r e .  

Z : S S ~  c 2 ? r t e n t ;  h a v e  13' c o n t r i b u t e d  t3 my f i n d i n g  on  t h i s  g o i n t .  



?reject I s ,  t h e r e f o r ? ,  e n t i r e l y  c o n s  .:.z.I?. ;...; t? +.s ??:'Tc.~.:, . 

LILCO's  n a i ' n t e n a n c e  d r e d q i n g  p r ~ j e c t  h a s  n o  e f  f 2 c t  
x h a t s o e v e r  o n  n a t i o n a l  a m b i e n t  a i r  q u a l i t y  s t a n d z r d s .  
m .  - n e r e  a r s  n o  e a i s s - i o n s  i n v o l v e d  i n  t h e  p r o j e c t  i t s e l f .  
The  o T e r 3 t i o n  o f  c o n s t r u c t i ~ n  e q u i p m e n t  a t  t h e  s i t ?  w i l l  
?reduce h a r i l y  a n y  e 3 i s s i o n s .  T h e  v e h i c l e s  w i l l  o n l y  S e  
o ? e r a t i ~ n z l  f a r  a s n o r t  p e r i o d  o f  t i n e ,  a n d  a r e  a l r z a d y  
s u b j e c t  to a n y  e m i s s i o n  c o n t r o l s  f ~ r  v e h i c l e s  o f  t h e i r  
t'y'3e. 

C 3 r i s l s t e n t  w i t h  i t s  ? o s i t i o n  t h r o u g h o u t  t h e  a r > ? e a l ,  see  s u ? r a  
n o t s  8 ,  N e w  Y=rk has o f f e r e d  n o  e v i d e n c e  o n  t h i s  e l e m e n t .  
v . he  F 2 5 e r z l  a q e n c l a s  t ! - i a t . c a x x e n t e d  3n t h l  a??eal d i d  n 3 t  - - a 3 c r 5 s s  t3 i s  p a i n t  e i t h e r .  T h s  22A d i d ,  h a w e v e r , . o r r e r  k 3 e  
G e n e r a l  c o n c l c s i o n  t h a t  i t  h a d  n o t  f ~ u n d  a n y  n e c i t i v e  e n v i r o n -  
n e 2 t t l  e f f e c t s  r e s u l t i n g  f r a m  LILCO's  ~ r o p o s e d  ~ r s j e c t .  See 

7 + su?r= ?. 1 2 ,  5rra. 4 .  .L i s  r e a s o n r j l ?  ts c a n c l u j e  t h a t  - - v : o l a t i o n s  o f  the C.AA sr  t h e  FXTC.4 w e r s  ? r e s e n t  o r  ~ o s s l b l e ,  - . .  . t h e  ~ 3 ,  w n x n  a d n i n i s t e r s  t h e s e  A c t s ,  w o u l d  h a v s  d i s c u s s e d  
t h e n  i n  t h e i r  c ~ n r n e n t s .  

F l ~ r t > s r ,  s s c t l 2 n  2 9 2  o f  t5e  C l e a n  >.ir let, 4 2  U.S.C. 5 7 5 2 1 ,  . . c l r z z t s  t h e  . ~ . 5 n i n i s t r z t o r  o f  t h e  PP3 t o  e s t a k l i s h  f s d e r s l  
s t z n t a r d s  t o  r a c j u l a t e  t h e  e m i s s i o n s  of c a r S o n  m o n o x i d e  a n d  
' r . y d r 3 c a r b o n s  f r s m  a o S i l e  s o u r c e s .  Any e m i s s i o n  f r s r n  L I L C 0 ' s  
p r a p c s e d  a c t i v i t i e s  w i l l  h a v e  t o  c ~ m p l y  u i t h  t h e s e  s t z 9 d a r 2 s .  
-n - n e r 3 f c r e t  l 

I f i n d  t h a t  L I L C O ' s  ?rooos;A d r e d g i n g  a n d  * t r y  
7 , L n t ; n a n c e  2 r ~ j e c t  w i l l  n o t  v i o l a t e  t h s  C l e a n  4 i r  I z t .  

. - c i t h  r e s p e c t  ts t h e  C l e a n  W a t o r  A c t ,  L ILCO' s  p r o a o s e d  a c t i v i t y  
r=zzu:r?s a p e r a i t  i s s u e d  by t h e  C o r p s  u n d e r  s e c t i o n  4 0 4  o f  t h e  
C l ? e n  X a t e r  let. T e n d i n g  ny d e c i s i o n  i n  t h i s  a p ? e a l ,  t h e  C o r ? ~  
: -nnc t  i s s u e  t h i s  p e r m i t .  If I d e c i d ?  t h e  a ? g e a l  i n  L I L C 0 ' s  
f a v n r ,  t h e  C o r z s  ;an c o n t i n u e  ts p r o c e s s  L I L C O ' s  a 2 p l i c a t i o n  f ~ r  
t 5 e  ? e r n i t  a n 2  d e c i d e  w h e t h e r  t a  i s s u e  i t .  I f  t h e  p r o p o s e d  
2 r o j e r t  w i l l  v io l a ' .+  t C 1 ~ a n  E a t e r  A c t .  t h e  C o r r ~ s  w i l l  n3: 
i s s u e  t h e  ? e rn i t .  A = c z r d i n g l y ,  T c o n c l e d e  t h a t  liiC3's ? r 2 p o s e d  
a c t i s i t y  w i l l  n o t  v i a l a t e  t 3 a  C l e a n  Eater A c t .  3 a s e d  u?on t?-2 
c ,srs;: inq d i s z u s s i ~ n ,  I f i n d  t h a t  i I L C 3 ' s  ? r c ~ ? o s e d  p r o j e c t  

xse ts  t h e  t h i r d  a l s n e n t  of G r o u n d  I .  

T 3 u r t h  E l e m e n t  

- ~ o  i a ~ i s f y  th+ t o u r ' h  s l s m o n t  s f  i r o c n d  I ,  I must  f i n d  ;+at 
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2 n d  m e e t i n g  o t h e r  c o a s t 2 1  m a n a g e m e n t  n e e d s .  S u c h  d r e Z , . i n -  
?rejects, h o w p v e r ,  may a d v s r s e l y  a f fs r , :  w a t e r  q u a l i t y ,  f i s h  
2nd  w i l d l i f e  h a b i t a t s ,  w e t l a n d s  a n d  o t h e r  i m p o r t a n t  c o a s t a l  
r t s a u r c e s .  O f t e n  t h e s e  a d v e r s e  e f f e c t s  c a n  be m i n i m i z e d  
L. , , , ,ouqh i .. c a r e f u l .  d e s i g n  a n d  t i m i n g  o f  t h e  d r e d g i n a  
a n d  o r o D e r  s i t i n g  c f . t h e  d r e d g e  s ~ o i l  c i s a o s a l  s i t e .  

N e w  3=r1< CH?, ? z r t  11, 5 6 a t  1 6 9  ( 3 x p h a s i s  a d d e d ) .  A c c o r d i n g  
t3 =?.e S t z t e  CY?, t h s n ,  a ? r o j e c t l s  d e s i g n  2nd  t i x i n g  E r e  t w o  
e 3 m ? o n e n t s  v h i c h  c a n  be v a r i e d  t o  m i t i g a t e  a d v ~ r s e  e f f e c t s ,  i f  
a??.  as 3 3 t s c i  ? r e v i o u s ? y ,  I h a v e  f o u n d  t h a t  L I L C 0 ' s  ? r ~ p o s s 5  
? r a ; s c t  w i l l  n 2 t  c a u s e  3 5 v e r s s  e f f 5 c t s  a n  t h a  9 z t y r z l  T J S O U ~ C ~ S  

3: th? c ~ a s t z l  z o n e ,  a n d  w i l l  n o t  v i D l 3 L e  t h e  C l e a n  A i r  a n d  
C l e z n  W a t e r  A c t s .  A r q u a S l y ,  t h e r e f o r s ,  I n s s d  n o t  n a k e  a 
d e t z r ~ . i n a t i 3 n  r z g a r 5 i n g  2 n  a l t s r n a t i v l  S t t 3 u s e  N e w  Y o r k ' s  C!?? 
r ? z z l r ? s  s u c h  a d e t s r ~ . i n a t i ~ n  only w 5 e 3  a p r 3 j e c t  w i l l  c a u s e  
a < v s r s e  e f f o t z c s .  A c c o r d i n q l y ,  I f i n d  t h a t  f a r  p u r 2 o s s s  3 f  this 
pa-., , , , , - a t 3 r y  1 e l s a z n t  o n l y ,  L z L C 9 ' s  ?ropcsed 2 r 3 j e c t  i s  c 3 n s i s t s n t  
~ 5 t h  New york's C;4?, a n d  t h ~ r t z 3 ~ 2 ,  a r 2 2 ~ 3 : 2 S l ~  a l t l r n a t i v e  
n r e d  z o t  be e v z l u a t e d .  

. - 5 v ~ n  r r  I v s r e  t3 r s a c h  ti? i s s u e  w i e t h s r  a r e a s o n a j l s  s l t z r -  
n a t i v e  e x i s t s ,  I would a n s - d e r  i ?  t h e  n e g a t i v r ,  S a s e d  x?on  a n  . . a n a i y s r s  of t h e  c o m p o n e n t s  x h i c h  m i g h t  be v z r i e . 5  t 3  m i t i g a t e  
a d v s r s e  e f f e c t s .  A s  n o t e d ,  Sew Y o r k ' s  C?l? l i s t s  d e s i g n  a n d  
& : - i  ,l,,,-nc, l1 and ? 5 n r n e r c e ' s  r e g u l a t o r y  c r i t z r i o n  e s t a b l i s h i n g  
& h :  ,.,_a - element l i s t s  l o c a t i o n  a n d  d s s i G n 1 2  r s  2 o t e n t i a l l y  v a r i a b l e  
c x , ? s n 2 n t s  f a r  6 z v i s i n g  33 a l t ? r n a t i v e  c 3 n s F s t = n t  w i t h  a s t r t z  
.- ,... 8,: 2 . 1 w i l l  z ~ . a l y z e  e a c h  i n  t ~ r n .  

:A- i -,n L . r s s ? a c t  t~ t h e  d e s i q n  o f  t h e  p r o ~ o s ~ f l r a d g i n g  a n d  j e t t y  
? e l > r ? n a n c e  a c t i v l t i l s ,  i t  i s  j i f f i c a l t  t 3  c c ~ n c e i v =  of an 
s l t ? r ? . z t i - ~ e  w h i z 5  n l g 5 t  53 n 3 r t  - r z a s 3 n z S 1 2  t 5 . a ~  t 5 a  ~ n e  ? r o ? o s e 4 ;  
n s z ? ? y ,  d r e d g i n g  a n d  f i l l i n g  w i t h  h y d r a u l i c  d r ? d g e s ,  b ~ l l d 3 z e r s  
27-2 f r o n t l o a d e r s .  A l t h o u g h  a  d i f f e r e n t  a n d  s q u a l l y  r e a s o n a b l e  
ds;i;n m i g h t  5 s  a v a i l a b l e ,  i t  is  r e a s o n e b ? e  t3  ; o n c ? u l e ,  b a s e d  
122, z o n n o n  k n o w l e d g e ,  t h a t  t h e  x s t h o d  c h o s e n  by LILCO i s  a  
x i C a j ? r s a d  a 9 s r s a c h  t o  d r s d c e  a n d  f i l l  n 7 e r z t i o n s .  I f i n d ,  
? S = r ? f o r e ,  t h a t  a mors r s a s o n a b l ;  a l t s r n a t i v e  d e s i q n  i s  n o t  
a-12 l l ~ k l e .  



AS f ~ r  timing, it is conceivable that a dreCging operation 
might be conducted during one season rather than another to 
avoid adverse effects upan migratory fish or turtles, or other 
coastal natural resources. Because none of the commenting 
Federal agencies, many of which specialize in natural resource 
managelent, have iddntified a potential problem in this regzrd, 
I will interpret their silence to mean that-timing is not an 
issue in this case. Therefore-, I find that no reasonable 
altsrnztive tizing needs to be considered. 

Regarding the location of the proposed project, consideri7,g t3e 
nature of LILCO's propcsed activity, it is obvious that no 
other location coulp exist for dredging the SN?S intake csna? 
end Wading River Creek. These two locations receive accurn.-1- 
lsti3ns of sediment, and ~ n l y  they can be dredged to assure 
their ?roper functioning. Based upon this situation, I fin6 
t k a t  no reasonaSle alternative location is available for 
perf~rning LISCO'S pro?osed activity. 

In sum, I conclude that no r+asonable alternative to iILC0's 
?ro?os?d ?;oj?ct exists w5ich would p e r m i t  the activity to be 
conducted in a manner cansistent with Yew Yark's C3P. Therclore, 
I find that elemsnt four 3f Ground I is satisfied. 

Conclusion for Ground I 

On the Sasis of the findings I have made in this decisi?n, I find 
that LILCO has satisfied the four elements of Ground I. Therefore, 
LILCO1s pr3pos"d project is consistent with the objectives of 
the CZr??i. 

3 Ground - 11: -- Necessarv in the -- Interest of .. National Securitv 
-- A - - 

3ecsuse I nave found that LILCO has satisfied the first of the 
tvo alternative grounds set forth in the CZMh for allowing t3e 
objectzd-to activity to proceed notwithstanding an objection 5 y  
tie State, it is not necessary to address the second statutory 
gr~und ("nezassary in ths ixterest of riational security"). 

3avi3.7  found that LILCO's ?r?posed pr3jact is cocsistent with 
e o3jectives of the fZ!!A, I now fini further that LILC3's 
?rs?csed project nay 3e ??r~i'ted by Po3eral agencies. 

S e c r s t 3 r y  of Commerce 


